
9 FAM 42.31  Notes 
(TL:VISA-386;   04-05-2002) 

9 FAM 42.31 N1  Entitlement to Classification under INA 
203(a) 
(TL:VISA-192;   05-14-1999)  

a. A U.S. citizen or a permanent resident alien may file a petition un-
der INA 203(a) on behalf of a family member if the alien meets one of the 
relationships listed below: 

(1) First Preference:  Unmarried sons and daughters of U.S. citizens; 

(2) Second Preference:  Spouses and unmarried sons and daugh-
ters of permanent resident aliens; 

(3) Third Preference:  Married sons and daughters of U.S. citizens; 
and 

(4) Fourth Preference:  Brothers and sisters of U.S. citizens. 

b. The alien must be the beneficiary of an INS-approved petition and 
must meet all other requirements for the issuance of an immigrant visa.  

9 FAM 42.31 N2  Derivative Status for Spouse and 
Child(ren) 
(TL:VISA-192;   05-14-1999) 

The spouse and unmarried children of an alien beneficiary are entitled to 
the same preference status, and the same priority date, as the principal 
alien.   
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9 FAM 42.31 N2.1  Offspring of Derivative Child  

(TL:VISA-192;   05-14-1999)  

A "derivative" beneficiary of an approved immigrant visa petition cannot 
bestow upon someone else the immigration status they, themselves, have 
"derived" from the "principal beneficiary."  For example, if a permanent resi-
dent files a second preference petition for his wife, once the petition is ap-
proved, she becomes the "principal beneficiary" of the status accorded by 
the petition.  Any children (as defined by INA 101(a)(47)(b)) of the "principal 
beneficiary" (the wife) would "derive" from their mother the same immigra-
tion status that she has been granted.  However, the law does not provide 
an avenue for "derivative beneficiaries" to pass their "derived" immigration 
status on to any children of their own (or to anyone else for that matter).  
Under such circumstances, however, the petitioner could elect to file a 
separate petition for any of his children who have children of their own.  
With a separately approved petition, the petitioner's child would then be-
come the "principal beneficiary" of the petition and, accordingly, the benefi-
ciary's children would qualify for "derivative" immigration status through the 
"principal beneficiary" parent. 

9 FAM 42.31 N2.2  Filing Petitions for Derivative Aliens 

(TL:VISA-192;   05-14-1999) 

Careful attention should be paid to cases where a "derivative" benefici-
ary's immigration status is likely to change.  For instance, when a child turns 
21, he or she is no longer considered a "child" under the INA and, conse-
quently, he or she loses the ability to "derive" status from the "principal 
beneficiary" of the petition.  Likewise, if the petitioner intends to become a 
U.S. citizen before his wife and children have immigrated to the United 
States, he should file separate immigrant visa petitions for any children who 
are currently "deriving" their immigration status through the mother.  That 
way, when the petitioner is naturalized, the petition according second pref-
erence status to his wife, as well as those petitions according second pref-
erence status to any children, will be converted automatically to accord the 
family "immediate relative" status.  If, however, the petitioner does not file 
separate petitions for his children before his naturalization, the children will 
lose their "derivative" status upon the father's naturalization.  The father will 
then have to file new petitions on their behalf to accord them "immediate 
relative" immigrant status. 
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9 FAM 42.31 N3  Defining “Son,” “Daughter,” “Spouse,” 
“Child,” “Brother,” “Sister”  
(TL:VISA-35;   07-13-1990)  

See 9 FAM 40.1  Regs/Statutes and 9 FAM 40.1  Notes for definitions 
or descriptions of terms. 

9 FAM 42.31 N4  Automatic Conversion of Petitions 

9 FAM 42.31 N4.1  Immediate Relative Converts to First or Third 
Preference 

(TL:VISA-49;   10-30-1991) 

If the child of a U.S. citizen is the beneficiary of an immediate relative 
petition, the petition automatically converts to a first preference petition if 
the child reaches the age of 21 and remains unmarried.  If the child should 
marry, the immediate relative petition converts to third preference petition.  
The priority date of the first preference petition is the filing date of the im-
mediate relative petition.  

9 FAM 42.31 N4.2  First Preference Converts to Third Preference 

(TL:VISA-49;   10-30-1991) 

If the unmarried son or daughter of a U.S. citizen marries before the visa 
is issued, the beneficiary's first preference petition automatically converts to 
a family third preference petition.  Any child(ren) of the beneficiary would 
then be entitled to derivative fourth preference status. The priority remains 
the same. 

9 FAM 42.31 N4.3  Second Preference Converts to Immediate 
Relative 

(TL:VISA-49;   10-30-1991) 

A second preference petition for the spouse of a lawful permanent resi-
dent automatically converts to an immediate relative petition if the petitioner 
becomes a U.S. citizen.  However, derivative second preference status for 
the beneficiary's child(ren) does not convert, since there is no derivative 
status for immediate relative petitions.  The petitioner must file a separate 
petition for the child, if the child meets the definition of "child" as defined in 
9 FAM 40.1  N2.  The priority remains the same. 
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9 FAM 42.31 N4.4  Second Preference Converts to First Preference 

(TL:VISA-49;   10-30-1991) 

A second preference petition for the unmarried son or daughter of a law-
ful permanent resident automatically converts to a first preference petition if 
the petitioner becomes a U.S. citizen.  The accompanying or following-to-
join child(ren) would also be entitled to derivative first preference status. 
The priority remains the same. 

9 FAM 42.31 N4.5 Third Preference Converts to First Preference 

(TL:VISA-49;   10-30-1991) 

a. A third preference petition approved for a married son or daughter 
of a U.S. citizen who has since become widowed or divorced automatically 
converts to accord first preference status (or immediate relative status if the 
beneficiary is under the age of 21).  If the petition converts to first prefer-
ence, the accompanying or following-to-join child(ren), may be granted de-
rivative first preference status. The priority remains the same. 

b. There is no derivative status for the child(ren), if the beneficiary 
becomes entitled to immediate relative status 

9 FAM 42.31 N5  Second Preference Petitioner Residing 
Abroad  

9 FAM 42.31 N5.1  Second Preference Petition Filed Abroad by 
Returning Resident Alien  

(TL:VISA-49;   10-30-1991)  

An alien who qualifies as a special immigrant returning resident under 
the terms of INA 101(a)(27)(A) is by definition an alien “lawfully admitted for 
permanent residence.”  The alien may be considered to have the same 
status under the identical language of INA 203(a)(2).  Therefore, an alien 
issued a special immigrant visa as a returning permanent resident, an alien 
returning with a valid reentry permit, or an alien holding a Permanent Resi-
dent Card (I-551), may file a petition while abroad for a spouse or an un-
married son or daughter.  

9 FAM 42.31 N5.2  When LPR Status Doubtful 

(TL:VISA-49;   10-30-1991)  

INA 101(a)(20) reads as follows:  
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The term “lawfully admitted for permanent residence” means the status of 
having been lawfully accorded the privilege of residing permanently in the 
United States as an immigrant in accordance with the immigration laws, 
such status not having changed.  If a consular officer has reason to believe 
the petitioner may no longer be entitled to permanent resident status, the 
consular officer shall return the petition to the appropriate INS office pursu-
ant to 9 FAM 42.43(a)(1)  Regs/Statutes.  If the petitioner has filed a petition 
abroad, the consular officer should forward the petition for INS adjudication 
as a case "not clearly approvable."  [See 9 FAM 42.41  N4.2-3.]  

9 FAM 42.31 N6  New Petition Approval Equivalent to 
Revalidation if Filed by Same Petitioner on Behalf of Same 
Beneficiary  
(TL:VISA-35;  07-13-1990)  

See 9 FAM 42.43  N9.1.  

9 FAM 42.31 N7  Statement Signed by Alien Issued Visa as 
Unmarried Son or Daughter  
(TL:VISA-3;   8-30-1987)  

See 9 FAM 42.72  PN1.  

9 FAM 42.31 N8  Family-Sponsored Preference Petition in 
Cases of Marriage Between Relatives  
(TL:VISA-49;   10-30-1991)  

See 9 FAM 42.21  N8. 

9 FAM 42.31 N9  Special Petition Procedures for U.S. 
Citizens and Resident Aliens Abroad 
(TL:VISA-3;   08-30-1987) 

See 9 FAM 42.41  N4.2-2. 
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9 FAM 42.31 N10  Spouse, Child, Son or Daughter of LPR 
Killed in September 11, 2001 Terrorist Attacks 
(TL:VISA-386;   04-05-2002) 

The spouse, child, son or daughter of an alien killed in a September 11, 
2001 terrorist attack, may self-petition for status using the Form I-130, Peti-
tion for Alien Relative.  They will be processed as if the petitioner had not 
been killed in the attack. The beneficiary must demonstrate that he or she 
was present in the United States on September 11, 2001, that the spouse 
or parent had LPR status on September 11, 2001 and that the spouse or 
parent was killed as a direct result of the terrorist attacks. 


